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COMPTROLLER GENI'RAL OF THE VUNITED STATES

WASHIRGTON, D.C, 20040 7
46°!

B-178886 - : oot 3 81 ,

rri-d. Frank Harri-, shrivor
and Kampalman
Attorueyy at Law
600 New lNampshire Avenua, NW,
Washington, D, C. 20037 ' .

Attentiont Kenneth 8, Kromer, Esquire.

Gantleman

Further raference .is made to your letteias datad June 12 and
August 16, 1973, protesting on behalf of Hobility Systems and Equip-
mant Company (MSE) against its exclusion fram negotiations under
raquaast for proposals (RFP) Yo, DOT-UT~30008, issled by thu Depart-
ment of Transportation,

You contend that the sclicitation failed to inform offerors
. how the Govornment would evaluate their cost proposals and the
J anticipated cost-sharing by contractors} that the evaluation factors
sat forth in the RFP were Ao broad as to ba meaningless; and that
MSE was arbitrarily datermined to be outsida the competitive range
and excluded from negotiations, You state that the datarmination
that MSE was not within the compecitiva range was 'premiscd largely
_upon thae Govarnment's erroneous belief that a small minority-ovmed
‘ ‘business such as MSE should not and could not compate against the
e gi&ntl' of American industry."

Por the reasons statad balow, your protest ig danicd.
f The above-referenced solicitation for desipgn concapts of a
. Dual Mode Transit System Program was issued on Pebruary 6, 1973, A
» bidders conference was hold on February 28, 1973, at which MSE was
present, The queationa and aaswers discussed during the conferenca
wera iacorporated into Amendment 1 to the solicitation, which was
issued on March 13, 1973, Questions 1 through 1), and 17 of Amend-
ment 1 dealt with coat and cost-shariung comsideration, and the re-
maining 32 ¢uestions of a tachnical nature. Tha closing date* for
_recalpt of technical proposals was April 2, 1973, and the cost and
business management proposals wars duvs on April 9, 1973. SE par-
ticipated in the procurement until the procurina agency advised it
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by lettar of June 3, 1973 (received on June 5, 1973), that its pro-
poral was not considared tn be within the competitive ranga, Your
protest vas q;Jed with our Office on June 12, 1973.

Your contentiona that the RIP did not indicate how contractor
cost-sharing would be evaluated and that the RFP containad an inads-
quate statemant of evaluation critoria concern allaged 1mpcopricc1aa
in the solicitation, Tn this regard, Section 20,2(a) of our Interim
Bid Protest Procedures and Standards requirves 'chat protests''based
upon alleged impropristies in any type of solicitation which are
apparent orfor to ® ® * tha cloaing date for receipt of proposals
shall be filed prior to * & # tha closing date for raneipt nf pro- -
posals," Since your protest was filed more than two months after
the cloaing data forireceipt of proposale, we regard this portion
of your protest as untimaly filed and therafora decline to censidax
i% upon tha merits,

You further allege that MSE was arbitrarily excluded from the
couwpatitive range because it was a small, minority-ovmed business,
With respect to this allegation, tha procuring dgency stated in 1itn
report:

'"A % & OQur datermination was based solcly on the results !
of our evaluation of the technical proposal, This evalua-

tion was performad by 4 technical evaluation toam expert

in the disciplines iavolved, The evaluation was then Q-

viewad in detail by a DOT Soutce Evalvation Board (SEB).

Bacause the technical proposal was found unacceptable, we

did not consider MSE further, and MSE's respoisibility

‘wvag not a factor., Following are our prineipal rvasons

for determining the technical proposal to bo uiacceptabla.

"(n) The proposed coricept of a system uti-
lizing heavy rail pallets on conventional
rail and macadam for new urban installa-
tions wan considered ifimpractical,

"(b) Tho turntable design proposed for uas

* during pallet loading/unloading is . b

' complex, costly and would prusent ' .
: continuing hazard,
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“(e\ The concept requiras an excessive lemand
on alactric energy to propsl the heavy
rail pallets,

“{d) Tha mathod of switching vehicles from
on tha mainline guidawvay to off-line
" station guideway using a modified con-
ventional railroad switch that can be
operated at leas than seven (7) secotds
has not been demonatrated and would tend
to ba coatly.

"(a) The large turning radius raquited for
& rail pallet system in a downtown mat-
ropolitan area requiras excessive spaca
and tha design offers a potentially
gevare noise problem, :

"In sumnary, the SBB found that the tcchnical concept pxopouad
was wnac.eptable, thad tho proposal was not asusceptible to
being made accaptable and that it would requira a major tech-
nical rediraction and submission of a new propoasl to upgrade
their offer to the point of acceptability, It was therafora
davormined that the MSE proposal should ba remuved from

2 furthsr considsration, Tha qualification of MSE to perform

! Fhase I tasks was not in quastion; the technicui aveluation

(. addressed only the morits of the concept set forth in their

: - 'proposal # % A sgad this was the basis for rejection of the

nroposal,” |

'f, In your letter of August 16, 1973, you disagree with the veasons

;iven in subparagviphs (a) through (e) of the administrative repore,
quoted above, and you state that the report reinforces MSE's "balief
that it was excluded from negotiations for vreascns other than its
technical compsteunce and technical approach, reasons that likely ware
tied to the fact that MSE 4s & small business concem,"

‘ We have bnan advised by the procuring agency that the :ollawing
firus submnitted proposals in the instant procurement: ,

Bize Status
' . ' , (5= svall business
Offeror L large business)
Automated Transportatios Syatens 8 ‘
. Yord Motor Co. L
', He Ko Yergusom Ce. L
Ty e o, et . A




-

B-~-178886
Bandix Corp, | . L
faneral Motors Corp. i
Rohr Industries, Inc, L
Transport:tiou Technology, Ine. L

The firat six otfurora vere datarmined to be noc within the com-
petitive range and negotiations wara conducted with the laat four
offaxors, At the conclusion of tha negoftiations, and ans permitted by
the RFP, awards were mads to Rohr, General Motors, and Transportation
Tachnology. :

All of the snall business conceims were amaug tha offeroxs de-
termined to ba outinida the compatitive rangs, However, we do not
baliave this fact, in and of itcelf, cowpels tha conclusion that a
bias existad within the.procuring agency which rosulied in the oys-
tematic exclusion of' small husinass concerns regardless of the narit
of their technical proposals, We note, in this xegard, that thrae
larga businasses werw also excludad frow negotiationms,

Rather, in our view, the record reflects a difference in taech-
nical opinion between MSE and the procuring agency. As we stated in
our decision which ia reported at 52 Comp, Gen, 382 (1972):

"It is not our function to resolve c¢achnical disputes
of this nature. The deteymination of whether a pro-
posal is technically acceptable 18 4 uatter of admin-
fistrativa judgment, and we will not disturdb that

- judgmant absent a clear showing thac the agency acted
" arbitrarily or unreasonably., 48 Couwp. Gen, 314 (1968).

& & AU

Id., at 385, From our raview of the recoru; wa ara unable to conclude that
. the procuring agency's determination that hSE's proposal wae not within
; the compatitive range was arbitrarily or 'o reasonably made, and tharafora

your protest is denied,
|
Sincernly yours,

E_u;_E_L Denbling

_ -v§ tho Comptrullar General
' of the United States






